STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petition
of
Milton Gellis
AFFIDAVIT OF MAILING
for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of
Sales & Use Tax
under Article 28 & 29 of the Tax Law
for the Period 12/1/73 - 11/30/76.

State of New York
County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on the
Thursday day of March 20, 1980, 1980, he served the within notice of Decision by
mail upon Milton Gellis, the petitioner in the within proceeding, by enclosing a
true copy thereof in a securely sealed postpaid wrapper addressed as follows:

Milton Gellis
115 Demarest Ave.
Englewood Cliffs, NJ 07632

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) under the exclusive care and custody of the
United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner herein

and that the address set forth on said wrapper is the last known address of the

petitioner.
Sworn to before me this
Thursday day of March 20, 1980, 1980.
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STATE OF NEW YORK
STATE TAX COMMISSION
ALBANY, NEW YORK 12227

February 15, 1980

Milton Gellis
115 Demarest Ave.
Englewood Cliffs, NJ 07632

Dear Mr. Gellis:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1138 & 1243 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Commission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to:

NYS Dept. Taxation and Finance
Deputy Commissioner and Counsel
Albany, New York 12227

Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc: Petitioner's Representative

Taxing Bureau's Representative



STATE OF NEW YORK

* STATE TAX COMMISSION o : T

In the Matter of the Petition H

of

.

MILTON GELLIS

DECISION

- for Revision of a Determination or for
Refund of Sales and Use Taxes under :
Articles 28 and 29 of the Tax lLaw for ' e S e R
‘the Period December 1, 1973 thraugh v ' : I
November 30, 1976. S S S

e

Petitioner, Milton Gellis, 115 Demarest Averme, mrfglquac'l,iffs, i :

‘New Jersey 07632, filed a petition for revision of a deta:minatim or for |

| reﬁmiofsalesarﬂusetaxeswﬂerArtmleszeanimoftremeawforﬂn
period December 1, 1973 through November 30, 1976 (File No. 21572). o
A small claims hearing was held befm:e Arthur Jotm, aaaing of.fiom:.

at the offices of the State Tax Ocmnissim, Two World Trade Center, New Ym'k, ,

New York, on March 20, 1980 at 10:45 A.M. Petitia-u appeared pro- se. ‘Ihe

Audit Division appeared by Ralph J. Vecchio, Esq. (Samuel Freund, Esq., of

counsel) . | ‘ ‘

Whether the Audit Division's detexmination of additional sales wnes L

‘ due,basedonanwditofpetltimer’sbodmandrmds.wasmect
mems OF F?CI’

| 1, Petitim, Milt:on Gellis, operated a liquor stm:e located at 84 - »
i , Featherbed Lane, Bronx, New York,

2. PetitionartuuelyfiledNawYorkstateaxﬂlocalsalesaxﬂueetax

returns for the period December 1, 1973 tlmxgh November 30, 1976.







3. On October 25, 1977, as the result of an audit, the Audit Division-

ismedahbtloeofnetem\inatmnatﬁnemaxdforPaynentofSaleSardUse‘raxes

- e against petitioner for the period December 1, 1973 thrmgh November 30, |
1976 for taxes due of $12,284.11, plus penalty and interest of $6,136. 17, far '

a total of $18,420.28. | | o
_ 4. Petitioner executed a consent extending the time within which ho

issue an assessment of sales and use taxes for the period in issue to Ma;’reh\z_o',

1978.

5. On audit, the Aundit Division found that petitionex's sales peu: booksl .

: agreedmthFederalixmnetaxremrns, howevrer, thesalestaxremrnsme
understated by $33,000.00. Further examination revealéd that such discrepancy
was due to mathematical errors oomn:ing in the periods ending May 31, 1976,
August 31, 1976 and November 30, 1976. The Audit Division categurized peti-
tioner's liquor and wine purchases for the month of April, 1977. It was =
detemined that liquar represented 81.1 percent of the purchases and wine 18.9
percent. A markup test was perfarmed for liquor and wmeusmg purchases made

| A

| L

during April, 1977 and selling prices indicated on the bottles at the time the . -

audit was conducted. The test disclosed a liquor markup of 24-3,pen§cant and a - -

wine markup of 46.3 percent. A weighted average markup of 28. 6 percent was v
fdebammedbasedonﬂleabovepercentagesofllqlmamwinep\mchased for the
test month. Said markup was applied to total purchases for the audit period,

. after allowing $21,000.00 far inventory thefts and employee pilferage, vhich

resulted in add:.t:.onal taxable sales of $102,697 00 and tax due therem of ‘
$7,984.11. ‘ '

on sales of merchandise totaling $114,442. 00 allegedly delivered to Ibckland

The Audit Dlvislon also found that petitlorm repartad 4 percent taxi-
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County. The Audit Division asserted the additional New York City localtaxot
$4,300.00 on such sales, eince petiticner was unable to substantiate that
‘delivery tock place. | " |
6. Petitioner contended that the Rockland County sales were to one e
| mdividualandthathepermllydeliveredthecasesof liquora!ﬂwimin
rhis own vehicle and, therefore, canmot show pu:oof. of delivery
7._ Petimonerarguedtmtﬂxemrthsdeteminedby theAudithvisim

weremwessivebecmmemsact\mlsellingprmesofliqmmﬁWhnmlm SR

_ than the price indicated on the bottle. | .
‘8. Petitioner offered no substantial wideme o sl'm that the Audit. o
Divisicn 8 determination was incorrect.
9. Petltionerdidmtminminsufficientbooksazﬂrmfortho
: AAditDlvisiontodeterminetheexactmmtoftaxdm
10. Petitiomractedingoodfaithatalltimesaxﬂdidmtwillfully
attenpt to evade the tax.
' | - CONCLUSIONS OF LAW

A. 'I&mttheauditprocedxmesuaedbythekﬂitbivisionbodemim a
petitioner's saleswerepmper pursuant to section 1138(a) of the Tax Law.

The resultant findings of additional sales taxes due for the period Dacmw 1,

1973 through November 30, 1976 were supported by substantial doc\mtury

evidence. _
B. That the application of Milton Gellis is granted to the extent that -

trnpemltymiinterestinemassofﬁ:emmstamwrymtearecameued;
arxltlmt,exceptassogranted,ﬂmeapplicatimisinalloﬂxerrespects |
denied.

DATED: Albany, New York

R: “0‘319u3
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